
PETITI FOR REVIEW 
by
 

State Water Resources Control Board
 

1.	 address, telephone number and e-mail addres~ of the petitioner: 
Paul Cline 
26 Roswell Ave, IB .. \ ttl 

562-343-1185	 •. , 'u~'\ 

2~ action of the Regional Board being petitioned, including a copy of the 
being challenged, if available. If a copy of the regional board action is not aVa,Ha~)le.. 
the petitioner must ex ail1 why it is not included. 

California Regional Water Quality Control Board· San Diego Region
 
Order No. R9-2008-0068
 

Administrative Assessment of Liability Against
 
North County Transit District· Sprinter Rail Project
 

For Nonc.ompHance with \V'ater Cooe § j 3376
 
And State Board Order 99-08-DWQ
 

3.	 The date the Regional Water Board acted. 
June II, 2008 

4.	 A statement of the reasons the action was inappropriate or improper: 
Pursuant to Water Code Section 13385 the minimum liability is 
equivalent to the economic benefit accrued Discharger for failing to install 
and maintain adequate BMPs. NCfD staff testified, under oath, at Regional 
Board Meeting concerning the ACL t.hat NCfD had determined that 

spent approximately $2~6 million to implement BMPs during the .t\CL 
of October 5,* 2007 through January 25 t 2 8. declaration is a statement 

i&economic benefit" to NCfD. 

5.	 How the petitioner is aggrieved: 
The petitioner is aggrieved due to the degraded environmental conditions caused 
by the illegal discharges made by petitioner owns property in the 
of San Marcos adjacent to the Sprinter project. 

6.	 The action the petitioner requests the State Water Board to take: 
Petit.inner is requesting th the State Water Board impose a fine $2 ..6 ~JiJljl[lVl.~ 

which is equal to the amount of economic benefit accrued by NerD. 
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7. Stat.ement of points and aut.horities for any legal raised in the ootjuc~n 

including citations to documents or hearing transcripts that are referred to: 
Per Water e Section 13385 (e)~ the MINIM·UM CIVIL LIABILITY is 
equivalent to the economic benefit. Order R9-2008-0068 (attached) on page 
5'P item #13 states, '1oThe NCTD staff testified that it spent between $2.5 and 
mUllIon to implement Bfv1Ps at the during the October 5, 2007 , Inn)UE~n 

January 25,2008, rimeframe.H I attended the Hearing and recaH NCTD 
testifying on two occasions that NCTD had spent about $2*6 million on 
implementing BMPs (I do not have transcripts of t-he Hearing)~ 

8. A statement that copies of the petition have sent to the Regional Water 
and to the discha f, if different from the petitioner. 

On 10,2008, I have submitted paper copies petition in an to 
the Postal Service to the following addresses: 

Ms. Marguerite ~iPeggy'~ Strand~
 

Best est & Krieger LLP
 
I Floor 
655 West Broadway
 
San Diego,CA 92101
 

Frank Melboum
 
San Diego Re-gional Water Board
 
9174 Sky Park. Court) Suite 100
 
San Diego, CA 92123
 

9, A statement that the issues raised in the petition were presented to the 
the regional board acted, or an explanation the petitioner couid not 

those objections before the regional board < 

regards to this L1 I submitted a writt.en statement during the public COnlnl;{~nt 

asking for the Water Board to impose the maximum fine (attached) and on 
the date of the Hearing J testified be re the W"atcr Board asking for an increase in 
the fine, During the Hearing~ Water Board stated that it is di to 
calculate what economic benefit is to a discharger because obtaining the 
nec~esslarv documents from the discharger is not nor sometimes even 
available. NCTD staff testified about tbe economic benefit value when 
declared that they had spent millions on BMPs during the period covered 

NCTD provided information at the Hearing that was not
 
available,
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California Regional ater Quality Control Board 
San Diego Region 

Over 50 Years Serving San DiegQ~ Orange~ and Riverside Counties Arnold Schwarzenegger 
Secretar)! for GovernorRecipient of the If}()4 Environmental Award for Outstanding Achiev~nu~ntfrom VSEPAh'nVlf'Onmenw! Protecfwn 

9174 Sky Park Court~ Suite lOO, San CaHfiJmia 92g23-4353 
(8S8) 467~2952 *' fax 571 ~6972 

http://www.waterboards.ca.gov/sandwgo 

18,2008 In reply refer to: RegxMes~ 342400:fmelbourn 

Marguerite b'Peggyt' Strand, Esq~ 

Best Best & Krieger LLP 
1 
655 West Broadway 

Diego, California 92101 

Dear Ms~ Strand: 

ADOPTION OF ADMINISTRATIVE CIVil liABiliTY ORDER NO~ R9-2008-0068 
AGAINST NORTH COUNTY TRANSIT DISTRICT FOR VIOLATIONS AT THE 
SPRINTER RAil PR JECT 

June 11, 2008, theCaHfornia RegionaJ Water Control Board, San Diego 
Region (Regional Board) adopted Administrative Civil LiabHityOrderNo. R9-200a...006·8 
against North County Transit District (NeTD) assessing civil liability in the amount 
$685r OOO. 

Payment of $685~OOO shall be made payable to ~'CaJifornia State Water Resources 
Boardtt for deposit into the State Water Pollution Cleanup and Abatement 

Account and shaH be tendered to the Regional Board at the address listed in 
letterhead no later than 5:00 p.m. on Friday~ July 11 ~ 2008~ 

Failure to payment as required by Order No. R9-2008-0068 may result in 
referral of this matter to the Attorney General for enforcement. 

(30) days from the date of the Regional Board~s adoption of the Order 
the action to the State Water Resources Control Board (State Board). Information on 

appeai process can be obtained at the following website: 
if NCTD chooses to appeal, payment may be delayed the State Board has made a 
determination on the matter. 

Please contact Me Frank Melbourn my staff at 467...2973 or by a-mail at 
,~~~~~~~~~~~~if you have any questions concerningmatler~ 
heading portion of this letterinctudes a Regional Board code number noted after 

refer In order to assist us in the processing correspondence ptease 

California Environmental Protection Agency 
l 

Recycied Paper 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
 
SAN DIEGO REGION
 

ORDER NO_ R9·2008-0068
 
ADMINISTRATIVE ASSESSMENT OF CIVIL LIABILITY
 

AGAINST
 
NORTH COUNTY TRANSIT DISTRICT
 

SPRINTER RAil PROJECT
 
FOR
 

NONCOMPLIANCE WITH WATER CODe § 13376
 
AND
 

STATE BOARD ORDER NO~ 99-08-DWQ
 

California Regional Water Quality Control Board~ San Diego Region (Regional 
Board)t having held a public hearing on June 11 1 2008 1 to hear evidence and ,.,.rtt"'t"ln"'1~CH·~·t.£:'> 

on the issuance of liability against North County District (NCTD) regarding 
vIolations alleged in Complaint No. R9-2008-0021 t dated March 4~ 2008} 
Technical Report supporting the Complaint having provided pubHc notice thereof 

less than thirty (30) days for public commentf and on the recommendation for 
administrative assessment of Civil Liability in the amount of $685t OOO finds as l'VU·..... Vy·g. 

1> State Water Resources Control Board (State Board) issued updated sta'rewrtae 
general waste discharge requirements for discharges of storm water runoff 
associated with construction activities involving disturbance of one acre or 
more entitled Order No. 99-08-DWQ, NPDES General Permit No. CAS000002, 
Waste Discharge Requirements for Discharges of Storm Water Runoff Associated 
with Construction Activity (Order No. 99-08-DWQ). 

2, NCTD owns and operates Sprinter Rail construction site (Site) along 
22-mHe tong ran corridor between the Cities of Escondido and Oceanside. 
transects the jurisdiction of the Cities of Escondido, Oceanside~ San 

and Vista, and the County of San Diego~ The Site is regulated by thegional 
Board in accordance with Order No. 99-08- Q9 On August 7~ 2003~NCTD a 

of (NOI) to comply with Order No. 990<90B0<9DWQ with the State Board 
the Site f and was issued Waste Discharge Identification (WDID) NO.9 37C322900. 

As explained in more detail in the attached Technical Report the NCTD 
implement its Storm Water Pollution Prevention Plan (SWPPP) by failing to 
and maintain adequate Best Management Practices (BMPs) in violation of Order No~ 

99-08-DWQ section C.2 on at least 112 days~ October 5~ 2007 through January 
2008. These violations were observed and documented during ten Regional Board 
inspections of the site on the follOWing days: October 2007; November 27~ 

November 30 1 2007; December 3, 2007; December 2007; December 1 
December 28 t 2007; January 7 t 2008: January 2008; and January 

The inspection reports document (1) widespread lack of any BMPs when BMPs 
were essential as sediment discharge preventive measures; (2) widespread 

maintenance or inadequate BPs; and (3) numerous locations where 
discharges to storm drains and directly to receiving waters occurred as the direct 
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maintenance or inadequate BPs; and (3) numerous locations where
discharges to storm drains and directly to receiving waters occurred as the direct



R9-2008~0068 2	 11 
North Transit District 
Sprinter Rail Project 
WDID 9 37C322900 

of either no BMPs or inadequate BMPsin place. The reports 
photo documentation of the direct connection between Inadequate BMPs 

and sediment discharges. 

The documented inadequate BMPs include: inadequatejy plannedBMPs as 
bags not being stacked high enough to prevent sediment discharges from 

overtopping inadequately installed BMPs such as fiber rolls not being trenched 
leading to rills forming below the fiber roUs and sediment-laden water flowing 

through rUls; complete lack of erosion in some tocations; and 
inadequately maintained BMPs such as dislodged fiber ralts and silt fences 
disrepair? lack of sediment controls was exemplified by numerous storm 
encountered during the inspection periods without any protection whatsoever. 

It is reasonable to conclude from the documented conditions observed the 
inspections that occurred during the period October 2007 ~ to January 251 2008t 

that conditions of inadequate or failed BMPs also existed in the intervening days 
a total of 112 days. 

Discharge Violations (OrderNo~ 99-08-DWQ, Discharged ProhibitionA*2) 

Order 99-08-DWQ prohibits 'ld]ischargesmaterialother than storm 
which are not otherwise authorized by an NPDES permit to a separate sewer 
system or waters of the nation are prohibited, except as allowed in Special 
Provisions for Construction Activity~ C.3. H (Order No< 99-08-DWQ1 Discharge 
Prohibition 

8.	 inspections t Regional Board staff observed and documented 25 unauthorized 
discharges of sediment to waters of the United States in violation of Water Code 
section 13376 and section A.20rder No. 99-08-DWQ on the following 
locations: 

On November 30,2007: 
1.	 Into storm drain inlet along the east side of the tracks that parallel
 

Street near the Oceanside Transit Center Station in the City
 
~~&&~..&1..4~ from this inlet d~scharges into loma Alta Creek.
 

2? storm drain inlet in drainage channel along the east of
 
Coast Highway Station in Oceanside. drainage discharges
 

Lorna Alta Creek.
 

3?	 storm drain inlet in drainage channel across from the Coast
 
Station in Oceanside~ Drainage from this discharges into lorna
 

4?	 Into storm drain inlet along the south side the tracks east the Coast 
Highway Station in Oceanside. drainage discharges into Lorna Alta 
Creek? 
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North County Transit District 
Sprinter Rail oject 
WOlD NO.9 37C322900 

5.	 DirecUy into Loma Alta Creek~ near the Crouch Street Station in 

storm drain inlet near Rancho Station in Oceanside. 
drainage discharges into Lama Alta Creek which traverses through 

storm drain inlet in the park.ing the Escondido Avenue in 
Vista. This storm drain discharges Vista Creek and ultimately 
Buena Vista Lagoon. 

storm drain inlet at the Escondido Avenue Station in Vista.
 
drain discharges into Buena Vista Creek and ultimately into Buena
 
Lagoon~ 

storm drain inlet near the north of the Mar Vista storage 
This drainage discharges Buena Vista Creek and ultimately Buena 
Vista Lagoon. 

10.	 storm drain inlet at northwestern corner of the Mar Vista storage yard. 
drain discharges into Buena Vista Creek and downstream 

Buena Vista Lagoon. 
11.	 drainage channel along the south side Palomar Station in San Marcos~ 

drainage discharges into a storm drain and then into San Marcos 
and further downstream to Lake San Marcos. 

storm drain inlet near the tracks at Barham Lane in San Marcos. 
storm drain discharges into San Marcos Creek and further downstream 
Lake n Marcos. 

13.	 Into drainage channel along the south side Barham Lane tracks.
 
drainage discharges into San Marcos Creek and further downstream
 
San Marcos~
 

1 storm drain inlet near the Barham Lane construction area 
discharging to San Marcos Creek and further downstream to Lake San 

1 storm drain inlet near Shetley Circle San Marcos~ The storm 
discharges to San Marcos Creek and downstream to Lake San 
Marcos. 

1 Nordahl Road discharging to an unprotected MS4 in 
Discharge is to San Marcos Creek and further dow'nstream to lake San 
Marcos. 

On December 7 2007:3 

1	 Into storm drain inlet on the northeast corner the Vista Transit
 
Station. Drainage discharges into Buena Vista Creek.
 

On December 19 f 2007: 
1 storm drain inlet near Shelley Circle in San Marcos and further 

downstream to Lake San Marcos. drainage discharges into San Marcos 
Creaky This is the same inlet where discharges were observed on No~vernn~~r 

2007 (listed as No. 14, above). 

ACL No. R9-2008-0068
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Order No,. R9-2008-0068 4 11)2008 
North County Transit District 
Sprinter Rail Project 
WDtDNo. 9 37C322900 

On January?, 2008: 
19.	 Into storm drain inlet in the northwest corner of the Mar Vista storage 

storm drain discharges into Buena Vista Creek and ultimately into Buena 
Vista Lagoon~. 

storm drain inlet at the Escondido Avenue Station in Vista. 
discharges into Buena Vista Creek and ultimately into Buena Vista 1I-'S;A....,~'.,••nJt 

drainage channel at Melrose Station in Vista that discharges 
Alta Creek. 

22. into Lorna Alta Creek at Melrose Station in 

23.	 Directly into Lorna Alta Creek on the bank at Crouch Street in 
Oceanside. 

24k	 into Lorna Alta Creek on the bank at Crouch Street Station in 
Oceanside. 

25.	 a storm drain inlet on the north side of tracks at the Coast l-&lrt*"",·~.afr'"l<"'~ 

Station in Oceanside. The storm drain discharges into Lorna Alta Creek. 

REGULAT RY CONSIDERATIONS 

As described above f NerO has violated provisions Order No. 99-08~DWQ by 
discharging waste to surface waters and faHingimpJement adequate BMPs as part 
of their SWPPP as required under Order No. 99-08-DWQ. 

1	 Water Code Section 13385 subdivision (c) states in liability may be 
imposed administratively by the state board or a regional board pursu.ant Article 
2.5 (commencing with Section 13323) of Chapter 5 in an amount not exceed 
sum of both of the follOWing: 
(1) Ten thousand dollars ($10~OOO) for each in which the violation occurs,n 

11.	 discharging sediment to surtace waters in violation of Order No, 99-08-DWQ 
and Section 13376 of the Water Codal and for violating Provision C.2. of the Order 
by install and maintain adequate BMPs J the Regional Board may assess 
administrative civil liability based on Water Code Section 13385. The max~m!um 

liability which can be imposed by the Regional Board under Water Code ~""""""*"l""••n 

13385 is $10 J OOO per day for each violation. The Complaint alleges violations 
_r§"--'\.·~.f.s=·~r··'l8"-'I Ck2. on 112 days and violation of Discharge Prohibition A.2. on 25 
separate days. The maximum administrative liability that can be imposed 
these violations is 112 x $1 O~OOO and 25 x $10 t OOO for a total of $1 J370,OOO 
million hundred seventy thousand 

1	 Water Code Section 13385 (e) lists a number factors to be considered in 
determining the amount of administrative civU liability imposed under Section 13385. 
This subdivision provides: 

Order No,. R9-2008-0068
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Oceanside.

25. a storm drain inlet on the north side of tracks at the Coast l-&lrt*"",·~.afr'"l<"'~

Station in Oceanside. The storm drain discharges into Lorna Alta Creek.

REGULAT RY CONSIDERATIONS

As described above f NerO has violated provisions Order No. 99-08~DWQ by
discharging waste to surface waters and faHingimpJement adequate BMPs as part
of their SWPPP as required under Order No. 99-08-DWQ.

1 Water Code Section 13385 subdivision (c) states in part: liability may be
imposed administratively by the state board or a regional board pursu.ant Article
2.5 (commencing with Section 13323) of Chapter 5 in an amount not exceed
sum of both of the follOWing:
(1) Ten thousand dollars ($10~OOO) for each in which the violation occurs,n

11. discharging sediment to surtace waters in violation of Order No, 99-08-DWQ
and Section 13376 of the Water Codal and for violating Provision C.2. of the Order
by install and maintain adequate BMPs J the Regional Board may assess
administrative civil liability based on Water Code Section 13385. The max~m!um

liability which can be imposed by the Regional Board under Water Code ~""""""*"l""••n

13385 is $10 JOOO per day for each violation. The Complaint alleges violations
_r§"--'\.·~.f.l=·~r··'l8"-'I Ck2. on 112 days and violation of Discharge Prohibition A.2. on 25
separate days. The maximum administrative liability that can be imposed
these violations is 112 x $1 O~OOO and 25 x $10 t OOO a total of $1 J370,OOO
million hundred seventy thousand

1 Water Code Section 13385 (e) lists a number factors to be considered in
determining the amount of administrative civU liability imposed under Section 13385.
This subdivision provides:
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determining the amount of any habiHty imposed under this section, the 
board~ state board, or the superior court~ as case may be~ shaH take 
account the nature, circumstances~ extent and gravity of the violation or violations, 
whether the discharge is susceptible to cleanup or abatement degree of 
of the discharge, and~ with respect to the violator, the abiHty to pay, the effect on 
ability continue its business, any voluntary cleanup efforts undertaken~ 

history of violations, the degree of cu~pability~ economic benefit or savings~ if 
resulting from the violation f and other matters that justice may require. At a 

Ha.bility shall be assessed at a Jevel that recovers the economic if 
derived from the acts that constitute the \,t*>l""\cI:~l'ir,.n 

1	 Pursuant to Water Code Section 13385 (e)tminimum civil is 
economic benefit accrued by the Discharge for faning to instaU and 

adequate BMPs~Evidencewas presented by staff to estimate the economic benefit 
as $5,000 per acre per year for a total of $1 y4 The NCTD staff testified it 
spent between $2~5 and $3 million implement BMPs at the site during October 
51 2007~ through January 25, 2008~ timeframev Based on these estimates't 
proposed liability recovers at least the economic benefit. 

On March 2008, the Assistant Executive Officer issued Administrative 
Complaint No. R9-2008-0021 to NCTD proposing the imposition of ~._"",,,,,_~,,,.§..... _ 

t~·'J·lr-",·1·8IT'S.? for the above violations. 

1	 Liability in the amount of $685,000 is based on consideration of the factors 
prescribed in subdivision (e) of Water Code Section 13385 as app.Jied to 
allegations contained in Complaint No~ R9-2008-0021 and described in greater 
in the Complainfs Technical Report The discussion of the factors contained in 

Report is incorporated by reference Order. The liability is as 
foHows: 
•	 $5,000 per day for failing to implement a Water Pollution Prevention 

112 days of violation of Order No. 99-08-DWQ SectfonC.2~ for a 
$560,000; and 

•	 $5 t OOOper discharge for 25 discharges of sediment to waters of the 
States in violation of Water Code Section 13376 and Order No~ 99-08-DWQ 
Section A~2. for a total of $125~OOO~ 

1	 Issuance this rder is exempt from the of the California 
Quality Act (Public Resources Code section 21000 seq~) in accordance 
section 15321, Chapter 3, Titie 14~ California Code of Regulations. 

1	 The Regional Board incurred costs totaling $41 which includes investigation}
 
preparation of enforcement documents J and communication with NCTO
 
the enforcement action~
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• $5,000 per day for failing to implement a Water Pollution Prevention

112 days of violation of Order No. 99-08-DWQ SectfonC.2~ for a
$560,000; and

• $5 t OOOper discharge for 25 discharges of sediment to waters of the
States in violation of Water Code Section 13376 and Order No~ 99-08-DWQ
Section A~2. for a total of $125~OOO~

1 Issuance this rder is exempt from the of the California
Quality Act (Public Resources Code section 21000 seq~) in accordance
section 15321, Chapter 3, Titie 14~ California Code of Regulations.

1 The Regional Board incurred costs totaling $41 which includes investigation}
preparation of enforcement documents J and communication with NCTO
the enforcement action~
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aggrieved by '\v'j<,.fHJJ f'~·'~ Board may 
the State Board. A *",,~"'t,'l'··~~~ be ;<"".,""~."~;O·~J<"'C.•"J<'" 

Office the Chief Counsel the date of the 
and regulations regarding the n~Ti!T~"r"k£"> are availab~e on 

YV·'C;li'U...:::Jl~l.~ and upon request 

IS HER.EBY ORDERED, that 
~~.,~,,.,.C'>-r~rt on the North 

Executive Officer~ do hereby foregoi,ng is a and 
an Order imposing liability assessed by the California 

Control Board 1 San Diego on 11\ 2008, 
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ACL No, R9-2008-0021 
CA: 10-3022900:fmelbou.rn 

Dear San Regional Water 

upon both SeGllfilCnI storm 

\vater flows into inlets as weB as BMP violations a 22 mile 

is far too 

I believe that the ser.iousness violations two 

reasons: 1) the numerous and .BMP 

counted for a violation, and 2) on where 

the Water to be t"'\<f;:t,~"1"'t~1~I:t"'t£~ an t't"""o_~~£ .. t'tL"·t'", 

event, ]4 violations \vere observed with sediment ~L('".. ~a?'l~'l~ into either creeks or at 10 

the 1. 4 sites lflSne(:te<]. 

has a 22 mile construction site have been told numerous times to r'f""~"'r\nl!"r 

the law. N(~TD repeatedly 

continued to the waters the 

l.(... .<:::8,~t"»0't,...t:Cl. to Escondido. 

In A.l_.t~.JVV"'''''''''·.&'-,f.8 R.eport after are commCH1..8 

the 22 

lon1"$.$']>1'''%! 2008 read much of November 2007 \vhich read much 

like &'~~'..J'~.)'""" ....- ... .s."-j'it<~ Reports 

and total COlntem!)t the laws that the ~laters of the lJSA as wen as 

Prior to despite the "'j'll,,,",,·""~J'j,j,/iO;. 

Water Board to NCT"D, and NA(:<nt1tP6 

NCTD and .rtL:l>I~!ha"t'~<":\T~I'U to the notices from the WaterBoard, There is 

no other way to explain it! 
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un(:lerstanQ]lng is that Board is to a of $1 for 

BMP violations for a project re~:ar(l1e~)s of ho\v nrnkr%t.,.."."ari in the 

is per BIv1P ~""£.~41.,.f.'V'$.£.~. I can.not see reason for 

a ..1·lC.0A'·lnf" or a break. 

Prior to in time that it \NaS (,·~"ft0aY"aI"'J 

ult1ere:stc;Cl in with the law. All had done \iVas to that 

short of anything rennotelv !*..t:"",,,vt,,*.*!~ the re(JIU1I'eIIlcnts after 

not 

end a 

For the \Vater Board to fine NeT!) the maximu.m sends a 

luessage out to construction can away with the same <'''A~~'\"t?l,n'1t'''\t 

the In the future, other argue t.o the \Vater Board that their action 

eallalE~a or exceeded NCTD's warrant, at a the same consideration in 

the of fines. There is no reason for the Water Board to cut NeTI) 

a break and lTIauy reasons the Water Board to maxitnum by lavs/, 
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On that sarne a number of sites the _.." , Hne and 
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Sll....-v... ~V'L:l • ..<"'i in what 1 was able to observe from the 't"'tC~·,f"·1~o/'l• .t::J>·f'~:l<·w of the ~"""'t"l:t,'t'.Qr 
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